Rule Review Meeting – July 10, 2018

ITEM #1 – Clarifying the calculation of military leave 
Staff note: House Bill 2851 passed during the 2018 Legislative session with an effective date of June 7, 2018.  This bill amends RCW 38.40.060 to clarify the calculation of a day of military leave for officers and employees when the officer or employee is working a shift that begins on one calendar day and ends on the next calendar day or a work shift that begins on one calendar day and ends later than the next calendar day.  
This following rule amendment was filed on an emergency basis effective June 7, 2018 and we will be proposing permanent adoption at the August 9, 2018, Director’s meeting.

AMENDATORY SECTION 
WAC 357-31-360 Must employees who have been ordered to required military duty, training, drills, or required to appear for a physical examination be granted paid military leave? (1) Employees must be granted military leave with pay not to exceed twenty-one working days during each year, beginning October 1st and ending the following September 30th, in order to report for required military duty, training duty in the Washington National Guard or the Army, Navy, Air Force, Coast Guard, or Marine Corps reserves of the United States or any organized reserve or armed forces of the United States, or to report for drills including those in the National Guard under Titles 10 and 32 U.S.C., or state active status.
(2) The employee is charged military leave only for the days that ((they are)) the employee is scheduled to work. If the employee is scheduled to work a shift that begins on one calendar day and ends on the next calendar day, the employee is charged military leave only for the first calendar day. If the employee is scheduled to work a shift that begins on one calendar day and ends later than the next calendar day, the employee is charged military leave for each calendar day except the calendar day on which the shift ends.
(((2))) (3) Military leave with pay is in addition to any vacation and sick leave to which an employee is entitled and does not reduce benefits, performance ratings, privileges((,)) or pay.
(((3))) (4) During paid military leave, the employee must receive the normal base salary.
(((4))) (5) Employees required to appear during working hours for a physical examination to determine physical fitness for military service must receive full pay for the time required to complete the examination.
Employees who are not yet in the military may use paid miscellaneous leave for this purpose. Employees who are already in the military may use paid military leave as described in this section. An employee who is currently in the military may use paid miscellaneous leave for this purpose if they do not have paid military leave available.
ITEM #2 – Sexual Harassment Policy
Staff note:  Substitute Senate Bill 5996 was passed during the 2018 Legislation session with an effective date of June 7, 2018. This bill states that an employer may not require an employee, as defined in chapter 49.44 RCW, as a condition of employment, to sign a nondisclosure agreement, waiver, or other document that prevents the employee from disclosing sexual harassment or sexual assault. We are proposing the following amendment to place new provisions in Title 357 WAC. 

This following rule amendment was filed on an emergency basis effective June 7, 2018 and we will be proposing for permanent adoption at the August 9, 2018, Director’s meeting.


AMENDATORY SECTION 

WAC 357-25-027  What must be included in the agency's sexual harassment policy?  Agencies as defined in RCW 41.06.020 must at a minimum include the following in their policy on sexual harassment:
(1) Indicate who is covered by the policy;
(2) Provide that the employer is committed to providing a working environment free from sexual harassment of any kind;
(3) State that sexual harassment is an unlawful employment practice prohibited by Title VII of the Civil Rights Act of 1964 and RCW 49.60;
(4) The definition of sexual harassment as defined by the Equal Employment Opportunity Commission;
(5) Notify the employee or individual of their right to file a complaint with the Washington State Human Rights Commission under RCW 49.60.230 or the Federal Equal Employment Opportunity Commission under Title VII of the Civil Rights Act of 1964;
(6) Identify how and to whom employees or individuals may raise concerns or file complaints. The policy should allow multiple avenues for an employee or individual to raise complaints or concerns and should clearly identify the positions or entities charged with receiving these complaints;
(7) Advise all individuals covered by the policy that the employer is under a legal obligation to respond to allegations concerning a violation of the policy;
(8) Identify the manner by which the employer will respond to alleged violations of the policy, including a formal investigation if necessary;
(9) State that the complainant shall be informed of the status and the outcome of an investigation;
(10) Identify the agency's investigation or response procedure;
(11) Define the roles and responsibilities of employees, managers, supervisors, and others covered by the policy with respect to the following:
(a) Preventing or not engaging in sexual harassment;
(b) Responding to concerns or allegations of violations of the policy;
(c) Participation in an investigation under the policy; and
(d) The prohibition against retaliation.
(12) State that confidentiality cannot be guaranteed;
(13) Advise that retaliation against individuals covered by the policy who report allegations of sexual harassment or who participate in an investigation is prohibited;
(14) Advise that any employee found to have violated the policy will be subject to corrective and/or disciplinary action, up to and including dismissal; ((and))
(15) Advise that any employee found to have retaliated against individuals covered by the policy who report allegations of sexual harassment or who participate in an investigation will be subject to corrective and/or disciplinary action, up to and including dismissal; and
(16) State an employer may not require an employee, as a condition of employment, to sign a nondisclosure agreement, waiver, or other document that prevents the employee from disclosing sexual harassment or sexual assault occurring in the workplace, at work-related events coordinated by or through the employer, or between employees, or between an employer and an employee, off the employment premises in accordance with section 1, chapter 117, Laws of 2018.
For the purposes of this subsection, "employee" has the same meaning as defined in section 1, chapter 117, Laws of 2018.


ITEM #3 – Department of Children, Youth and Families (DCYF) Background Checks
Staff note:  Second Engrossed Second Substitute House Bill 1661, creating the DCYF, was passed during the 2017 Legislative session. Section 807 of this bill amends RCW 41.06.475 to say that the Office of Financial Management shall adopt rules in consultation with the DCYF for the background investigation of current employees and individuals that are being considered for positions with DCYF that will or may have unsupervised access to children. We are proposing the following rule amendments to reflect this change.
This following rule amendments were filed on an emergency basis effective July 1, 2018 and we will be proposing for permanent adoption at the August 9, 2018, Director’s meeting.

AMENDATORY SECTION 

WAC 357-19-183 Must ((DEL)) DCYF conduct background checks on all employees in covered positions and individuals being considered for a covered position? (1) The ((director)) secretary of the department of ((early learning (DEL))) children, youth and families (DCYF) or designee must conduct background checks on all employees in covered positions and individuals being considered for a covered position.
(2) The requirement for background checks must include the following:
(a) Current employees in covered positions.
(b) Any employee considered for a covered position because of a layoff, reallocation, transfer, promotion, demotion, or other actions that result in the employee being in a covered position.
(c) Any individual being considered for positions which are covered positions.
(3) Considered for positions includes decisions about:
(a) Initial hiring, layoffs, reallocations, transfers, promotions, demotions, or
(b) Other decisions that result in an individual being in a position that will or may have unsupervised access to children as an employee, an intern, or a volunteer.

AMENDATORY SECTION 

WAC 357-19-184 Besides the ((DEL)) DCYF, may other employers conduct background checks on applicants or employees and what is the requirement to notify applicants or employees? (1) Employers may conduct background checks on applicants and/or employees if required by state or federal law, or if the employer identifies the need for a background check to verify that the applicant or employee satisfies the position requirements.
(2) Employers who conduct background checks must develop procedures regarding how and when background checks will be conducted. The procedures must include notification to applicants and/or employees if a background check is required.

AMENDATORY SECTION 

WAC 357-19-186 For purposes of WAC 357-19-183, what information is considered in a background check conducted by ((DEL)) DCYF and what are the results of the background check used for? (1) The background check information considered by the ((director)) secretary of the ((DEL)) DCYF will include but not be limited to conviction records, pending charges, and disciplinary board final decisions.
(2) The results of the background check must be used solely for the purpose of determining the character, suitability and competence of the applicant and/or employee.

AMENDATORY SECTION 

WAC 357-19-187 For purposes of WAC 357-19-183, must an employee and/or individual being considered for a covered position authorize the ((director)) secretary of the ((DEL)) DCYF or designee to conduct a background check and what happens if the employee or individual being considered for a covered position does not provide authorization? An employee and/or individual applying for or being considered to remain in a covered position must authorize the ((director)) secretary of the ((DEL)) DCYF or designee to conduct a background check.
Failure to authorize the ((director)) secretary of the ((DEL)) DCYF or designee to conduct a background check disqualifies an employee or individual from consideration for any covered position including their current covered position.
AMENDATORY SECTION 

WAC 357-19-188 What happens when a permanent ((DEL)) DCYF employee is disqualified because of a background check? (1) A permanent employee with a background check disqualification may be subject to any of the following actions in no specific order:
(a) Voluntary demotion;
(b) Job restructuring;
(c) Voluntary resignation;
(d) Job reassignment;
(e) Nondisciplinary separation in accordance with WAC 357-46-195; or
(f) Disciplinary action in accordance with WAC 357-40-010.
(2) An appointing authority may use the following interim measures while exploring the availability of actions (not to exceed thirty calendar days except in cases where there are investigations of pending charges):
(a) Voluntary use of accrued vacation, exchange, and/or compensatory time;
(b) Authorized leave without pay, if there is no paid leave available, or if the employee chooses not to use paid leave; and/or
(c) Reassignment to another work location.
(d) When considering the above actions, the agency will consider the least restrictive means necessary to prevent unsupervised access.
(3) Before a permanent employee may be separated due to a background check disqualification, the search for a noncovered position will occur over a period of thirty calendar days.

AMENDATORY SECTION 

WAC 357-19-189 What are the responsibilities of the ((director)) secretary of the ((DEL)) DCYF in carrying out the requirement to conduct background checks? (1) In order to implement the requirements of WAC 357-19-183, the ((director)) secretary of the ((DEL)) DCYF or designee must:
(a) Notify employees and individuals being considered for covered positions that a background check is required for covered positions; and
(b) Develop policies and procedures pertaining to background checks.
(2) Information contained in background checks must be used solely for the purpose of determining the character, suitability and competence of the employee and/or individual being considered for covered positions. The information must not be disseminated further. Dissemination and use of such information is governed by the criminal records privacy act, chapter 10.97 RCW. Unlawful dissemination of information protected by the criminal records privacy act is a criminal offense and may result in prosecution and/or disciplinary action as provided in chapter 357-40 WAC. However, results of a background check may be discoverable pursuant to the rules of civil discovery, or subject to disclosure pursuant to a public records request.

AMENDATORY SECTION 

WAC 357-19-191 Does a permanent employee of ((DEL)) DCYF who is disqualified from a covered position as a result of a background check have the right to request a review of the disqualification? A permanent employee of ((DEL)) DCYF who is disqualified from a covered position as a result of a background check has the right to present to the ((director)) secretary of the ((DEL)) DCYF or designee evidence that mitigates convictions, pending charges, and disciplinary board final decisions including, but not limited to:
(1) The employee's background check authorization and disclosure form;
(2) The employee's age at the time of conviction, charge, or disciplinary board final decision;
(3) The nature and severity of the conviction, charge, or disciplinary board final decision;
(4) The length of time since the conviction, charge, or disciplinary board final decision;
(5) The nature and number of previous offenses;
(6) Vulnerability of the child to which the employee will or may have unsupervised access; and
(7) The relationship between the potentially disqualifying event and the duties of the employee.


ITEM #4 – Expanding reasons in which shared leave can be used for
Staff note:  Engrossed Substitute House Bill 1434 was passed during the 2018 Legislative session with an effective date of July 1, 2018. This bill expands the use of shared leave to employees that are sick or temporarily disabled because of a pregnancy disability and for the purposes of parental leave. This bill also allows an employee to maintain up to forty hours of vacation leave and forty hours of sick leave while using shared leave for this purpose.  We are proposing the following rule amendments below in red text to reflect these changes. 

Additionally we are proposing amendments below in teal text to clean-up WACs (by condensing and/or housekeeping changes) and we are also proposing to expand the definition of “employee’s relative” in WAC 357-31-395 to include sibling and stepchild. 


The text highlighted in yellow are the changes from the June 12, 2018 rules meeting.

After further review, it has been decided that amendments to WACs 357-31-490 and 357-31-515 are not necessary.

This following rule amendments were filed on an emergency basis effective June 7, 2018 and we will be proposing for permanent adoption at the August 9, 2018, Director’s meeting.

AMENDATORY SECTION 
WAC 357-31-380 What is the purpose of the state leave sharing program? The purpose of the state leave sharing program is to permit state employees, at no significantly increased cost to the state for providing leave, to come to the aid of another state employee who is likely to take leave without pay or terminate ((his or her)) employment ((because:
(1) The employee has been called to service in the uniformed services;
(2) The employee is volunteering with a governmental agency or a nonprofit organization when a state of emergency has been declared within the United States;
(3) The employee or a relative or household member is suffering from an extraordinary or severe illness, injury, impairment, or physical or mental condition; or
(4) The employee is a victim of domestic violence, sexual assault, or stalking as defined in RCW 41.04.655)).
AMENDATORY SECTION 
WAC 357-31-390 What criteria does an employee have to meet to be eligible to receive shared leave? An employee may be eligible to receive shared leave if the agency head or higher education institution president has determined the employee meets the following criteria:
(1) The employee:
(a) Suffers from, or has a relative or household member suffering from, an illness, injury, impairment((,)) or physical or mental condition which is of an extraordinary or severe nature;
(b) ((The employee)) Has been called to service in the uniformed services;
(c) A state of emergency has been declared anywhere within the United States by the federal or any state government and the employee has the needed skills to assist in responding to the emergency or its aftermath and volunteers their services to either a governmental agency or to a nonprofit organization engaged in humanitarian relief in the devastated area, and the governmental agency or nonprofit organization accepts the employee's offer of volunteer services;
(d) ((The employee)) Is a victim of domestic violence, sexual assault((,)) or stalking as defined in RCW 41.04.655;
(e) ((The employee)) Is a current member of the uniformed services or is a veteran as defined under RCW 41.04.005, and is attending medical appointments or treatments for a service connected injury or disability; ((or))
(f) ((The employee)) Is a spouse of a current member of the uniformed services or a veteran as defined under RCW 41.04.005, who is attending medical appointments or treatments for a service connected injury or disability and requires assistance while attending appointments or treatments;
(g) Needs the time for parental leave as defined in WAC 357-31-395(3); or
(h) Is sick or temporarily disabled because of a pregnancy disability leave as defined in WAC 357-31-395(4).
(2) The illness, injury, impairment, condition(s) listed in subsection (1) is likely to cause, call to service, emergency volunteer service, consequence of domestic violence, sexual assault, or stalking, or is likely to cause, the employee to:
(a) Ggo on leave without pay status; or
(b) Tterminate state employment.
 (3) The employee's absence and the use of shared leave are justified.
(4) The employee has depleted or will shortly deplete leave in accordance with ((deplete their:
(a) Compensatory time, recognition leave as described in WAC 357-31-565, personal holiday, accrued vacation leave, and accrued sick leave if the employee qualifies under subsection (1)(a) of this section; or
(b) Compensatory time, recognition leave as described in WAC 357-31-565, personal holiday, accrued vacation leave, and paid military leave allowed under RCW 38.40.060 if the employee qualifies under subsection (1)(b) of this section; or
(c) Compensatory time, recognition leave as described in WAC 357-31-565, personal holiday, and accrued vacation leave if the employee qualifies under (1)(c) of this section)) WAC 357-31-435. If the employee qualifies under subsection (1)(g) or (h) the employee is not required to deplete all of their vacation leave or sick leave in accordance with WAC 357-31-435.

(5) The employee has abided by employer rules regarding:
(a) Sick leave use if the employee qualifies under subsections (1)(a), (d), (g), or (h) of this section; or
(b) Military leave if the employee qualifies under subsection (1)(b) of this section.
(6) If the illness or injury is work-related and the employee has diligently pursued and been found to be ineligible for benefits under chapter 51.32 RCW if the employee qualifies under subsection (1)(a) of this section.

AMENDATORY SECTION 
WAC 357-31-395 What definitions apply to shared leave? (1) As defined in RCW 41.04.655, "employee" means any employee of the state, including employees of school districts and educational service districts, who ((is)) are entitled to accrue sick leave or vacation leave and for whom accurate leave records are maintained as defined in RCW 41.04.665.
(2) "Employee's relative" normally must be limited to the employee's spouse, registered domestic partner, sibling, child, stepchild, grandchild, grandparent((,)) or parent.
(3) "Parental leave" means leave to bond and care for a newborn child after birth or to bond and care for a child after placement for adoption or foster care, for a period of up to sixteen weeks after the birth or placement.
(4) "Pregnancy disability leave" means a pregnancy-related medical condition or miscarriage.
(5) "Severe" or "extraordinary" condition is defined as serious or, extreme and or life threatening.
(((4))) (6) "Service in the uniformed services" means the performance of duty on a voluntary or involuntary basis in a uniformed service under competent authority and includes active duty, active duty for training, initial active duty for training, inactive duty training, full-time national guard duty including state-ordered active duty((,)) and a period for which a person is absent from a position of employment for the purpose of an examination to determine the fitness of the person to perform any such duty.
(((5))) (7) "Uniformed services" means the armed forces, the army national guard, and the air national guard of any state, territory, commonwealth, possession, or district when engaged in active duty for training, inactive duty training, full-time national guard duty, or state active duty, the commissioned corps of the public health service, the coast guard((,)) and any other category of persons designated by the President of the United States in time of war or national emergency.

AMENDATORY SECTION
WAC 357-31-405 What documentation may an employee seeking shared leave be required to submit? An employee may be required to submit the following documentation before the employer approves or disapproves the employee’s request for shared leave: (1) For employees seeking shared leave under WAC 357-31-390 (1)(a), the employer may require the employee to submit a medical certificate from a licensed physician or health care practitioner verifying the severe or extraordinary nature and expected duration of the condition before the employer approves or disapproves the request.
(2) For employees seeking shared leave under WAC 357-31-390 (1)(b), the employer may require the employee to submit a copy of the military orders verifying the employee's required absence before the employer approves or disapproves the request.
(3) For employees seeking shared leave under WAC 357-31-390 (1)(c), proof of acceptance of an employee's offer to volunteer for either a governmental agency or a nonprofit organization during a declared state of emergency.
(4) For employees seeking shared leave under WAC 357-31-390 (1)(d), the employer may require that the request be supported by documentation. An employee may satisfy the verification requirement by providing the employer with one or more of the following:
(a) A police report indicating that the employee was a victim of domestic violence, sexual assault((,)) or stalking;
(b) A court order protecting or separating the employee from the perpetrator of the act of domestic violence, sexual assault((,)) or stalking;
(c) Evidence from the court or prosecuting attorney that the employee appeared or is scheduled to appear in court in connection with an incident of domestic violence, sexual assault((,)) or stalking;
(d) An employee's written statement that the employee is a victim of domestic violence, sexual assault((,)) or stalking; or
(e) Documentation that the employee is a victim of domestic violence, sexual assault((,)) or stalking, from any of the following persons from whom the employee or employee's family member sought assistance in addressing the domestic violence, sexual assault((,)) or stalking: An advocate for victims of domestic violence, sexual assault((,)) or stalking; an attorney; a member of the clergy; or a medical or other professional.
(5) Employees seeking shared leave under WAC 357-31-390 (1)(e) or (f), the employee must provide documentation in accordance with WAC 357-31-805.
(6) Employees seeking shared leave under WAC 357-31-390 (1)(g), the employer may require verification of the birth or adoption of the child or proof of a current foster parent license for foster care or placement.
(7) Employees seeking shared leave under WAC 357-31-390 (1)(h), the employer may require a medical certification from a licensed physician or health care practitioner verifying that the pregnancy disability is a requirement.

AMENDATORY SECTION
WAC 357-31-415 Can donated leave be used for any purpose? Vacation leave, sick leave, or all or part of a personal holiday transferred from a donating employee under these rules must be used solely for the purpose stated in WAC 357-31-380 357-31-390.

AMENDATORY SECTION
WAC 357-31-435 Must employees use their own leave before using shared leave? (1) Employees who qualify for shared leave under WAC 357-31-390 (1)(a) must first use all compensatory time, recognition leave as described in WAC 357-31-565, personal holiday, sick leave((,)) and vacation leave that they have accrued before using shared leave.
(2) Employees who qualify for shared leave under WAC 357-31-390 (1)(b) must first use all of their compensatory time, recognition leave as described in WAC 357-31-565, personal holiday, accrued vacation leave((,)) and paid military leave allowed under RCW 38.40.060 before using shared leave.
(3) Employees who qualify for shared leave under WAC 357-31-390 (1)(c) and (d) must first use all compensatory time, recognition leave as described in WAC 357-31-565, personal holiday((,)) and vacation leave that they have accrued before using shared leave.
(4) Employees who qualify for shared leave under WAC 357-31-390 (1)(e) or (f) must first use all leave as described in WAC 357-31-895.
(5) Employees who qualify for shared leave under WAC 357-31-390 (1)(g) and/or (h) must first use all accrued compensatory time, recognition leave as described in WAC 357-31-565 and personal holiday before using shared leave. The employee is not required to deplete all of their accrued vacation leave and sick leave and can maintain up to forty hours of vacation leave and forty hours of sick leave.

ITEM #5 – Cleanup to WAC 357-31-805 
Staff note:  We are proposing to clarify WAC 357-31-805 which addresses what documentation an employee seeking shared leave under the Veterans’ In-State Service Shared Leave pool may be required to submit. A current member would not have a DD214 therefore other forms of documentation need to be allowed. 

AMENDATORY SECTION

[bookmark: _GoBack]WAC 357-31-805  What documentation may an employee seeking shared leave under the veterans' in-state service shared leave pool be required to submit?  Employees seeking shared leave under the veterans' in-state service shared leave pool must provide a veterans affairs benefits summary letter from the U.S. Department of Veterans Affairs and a copy of "DD Form 214" or a letter from their command indicating the employee is a current member of the uniformed services and documentation from the U.S. Department of Veterans Affairs and verifying that:
(1) The employee ((has)) is attending medical appointments or treatments for a service connected injury or disability including U.S. Department of Veterans Affairs compensation and pension exams; or
(2) The employee is a spouse of a veteran who requires assistance while attending medical appointments or treatments for a service connected injury or disability including U.S. Department of Veterans Affairs compensation and pension exams.
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