
 

November 9, 2012\ 
 
To: Dave Boerner 
      Chair, Sentencing Guidelines Commission 
 
From: Seth Fine 
          Consultant, SGC 
 
Re: Draft bill establishing youth as mitigating factor 
 

RCW 9.94A.535. Departures from the guidelines.   

 The court may impose a sentence outside the standard sentence range for an 
offense if it finds, considering the purpose of this chapter, that there are substantial and 
compelling reasons justifying an exceptional sentence. Facts supporting aggravated 
sentences, other than the fact of a prior conviction, shall be determined pursuant to the 
provisions of RCW 9.94A.537. 

 Whenever a sentence outside the standard sentence range is imposed, the court 
shall set forth the reasons for its decision in written findings of fact and conclusions of 
law. A sentence outside the standard sentence range shall be a determinate sentence. 

 If the sentencing court finds that an exceptional sentence outside the standard 
sentence range should be imposed, the sentence is subject to review only as provided 
for in RCW 9.94A.585(4). 

 A departure from the standards in RCW 9.94A.589 (1) and (2) governing whether 
sentences are to be served consecutively or concurrently is an exceptional sentence 
subject to the limitations in this section, and may be appealed by the offender or the 
state as set forth in RCW 9.94A.585 (2) through (6). 

 (1) Mitigating Circumstances - Court to Consider 

 The court may impose an exceptional sentence below the standard range if it 
finds that mitigating circumstances are established by a preponderance of the evidence. 
The following are illustrative only and are not intended to be exclusive reasons for 
exceptional sentences. 

 (a) To a significant degree, the victim was an initiator, willing participant, 
aggressor, or provoker of the incident. 



 (b) Before detection, the defendant compensated, or made a good faith effort to 
compensate, the victim of the criminal conduct for any damage or injury sustained. 

 (c) The defendant committed the crime under duress, coercion, threat, or 
compulsion insufficient to constitute a complete defense but which significantly affected 
his or her conduct. 

 (d) The defendant, with no apparent predisposition to do so, was induced by 
others to participate in the crime. 

 (e) The defendant's capacity to appreciate the wrongfulness of his or her 
conduct, or to conform his or her conduct to the requirements of the law, was 
significantly impaired. Voluntary use of drugs or alcohol is excluded. 

 (f) The offense was principally accomplished by another person and the 
defendant manifested extreme caution or sincere concern for the safety or well-being of 
the victim. 

 (g) The operation of the multiple offense policy of RCW 9.94A.589 results in a 
presumptive sentence that is clearly excessive in light of the purpose of this chapter, as 
expressed in RCW 9.94A.010. 

 (h) The defendant or the defendant's children suffered a continuing pattern of 
physical or sexual abuse by the victim of the offense and the offense is a response to 
that abuse. 

 (i) The defendant was making a good faith effort to obtain or provide medical 
assistance for someone who is experiencing a drug-related overdose. 

 (j) The current offense involved domestic violence, as defined in RCW 10.99.020, 
and the defendant suffered a continuing pattern of coercion, control, or abuse by the 
victim of the offense and the offense is a response to that coercion, control, or abuse. 

 (k) The current offense was committed when the offender was less than 18 years 
old. 

[No change to rest of section] 

Explanation: 

 Under current law, the choice between juvenile and adult jurisdiction can create 
an “all or nothing” situation.  The juvenile system provides comparatively short 
sentences for most offenses.  Even if aggravating factors are present, juvenile 
sentences cannot extend past the juvenile’s 21st birthday.  RCW 13.40.300.  For older 



juvenile offenders, this will give the courts only a few years of jurisdiction.  This is 
sometimes insufficient to rehabilitate the juvenile or protect the public. 

 The only way to obtain jurisdiction past age 21 is to decline juvenile jurisdiction.  
This can result in a lengthy presumptive sentence range.  Depending on the facts of the 
case, there may not be any legal basis for reducing this sentence.  Thus, the court may 
be forced to choose between two unsatisfactory alternatives: a juvenile sentence that is 
inadequate, or an adult sentence that is excessive. 

 This proposal provides the court a “middle ground.”  Whenever a crime is 
committed by an offender who is younger than 18, the court has discretion to impose a 
sentence below the standard range.  The court can thus choose a sentence that 
exceeds the one available under the juvenile system but is less than the presumptive 
sentence for an adult. 
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